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The Chairperson of the dialogue, Pn. Nik Esah bMitk Mahmood welcomed the
representatives from the Malaysian Institute ofateon (MIT), the Malaysian Institute of
Certified Public Accountants (MICPA), Malaysian ftibgte of Accountant (MIA) and
other bodies to the dialogue.

The meeting then proceeded to discuss the varssues raised.
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Proposed Amendment to Section 15A of Income Takct - Withholding Tax

On Services

The 2003 Budget proposed that an amendment be toa8ection 15A of the
Income Tax Act, 1967 (ITA) so that payments madeansideration of services
rendered under paragraph (a) [in connection withube of property or rights or
installation of plant and machinery] and paragrapi [in connection with
technical management or administration] are deetmdx derived from Malaysia
if the services are performed in Malaysia. Theppsad amendment is effective
from 21 September 2002.

The professional bodies would like to seek claaifien on the following matters:

Whether the effective date, 21 September 20025 ¢der

a. the date when the services are performed;
b. the date when the invoice for the services renderessued, or
C. the date of payment for the services rendered.

IRB confirmed that as Section 15A of the ITA is beig amended (and
not Section 109B), the effective date of 21 Septeent2002 refers to the
date when the services are performed.

In respect of a contract for services wheregberices are partly performed
in Malaysia and partly outside Malaysia, what would the method

acceptable to the IRB in determining the amounibaitiable to services

performed in Malaysia?

IRB informed that where part of the services are pdormed in
Malaysia and part of it outside Malaysia, the amout attributable to
the services performed in Malaysia would be basednothe value of
services rendered as per the contract.

In this respect, taxpayers are advised to specifiltg indicate in the
contract the:

a. value of services rendered in Malaysia; and

b. value of services rendered outside Malaysia.

IRB further indicated that if this is not possible, the apportionment of
the value should be done on a fair and reasonablas$is.

Pursuant to the amendment to Section 15A of the F@ayments made to
non-residents for the onshore portion of the ses/rendered under Section
4A(i)) and (i) of the ITA are deemed to be derived Malaysia and

payments made to non-resident for the offshoreigrorof the services

rendered will no longer be subject to withholditag under Section 109B
of the Income Tax Act. Consequently, where a resident is deemed to
have a permanent establishment in Malaysia, paynmaide to the non-
resident for the offshore portion of the servicesdered shall not be
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deemed to be income derived from Malaysia. Accwlgi such payments
shall not be subject to withholding tax under Secti09B of the Income
Tax Act.

The professional bodies would like to seek the BR&nfirmation that this
view is correct.

IRB clarified that the proposed amendment to Sectio 15A of the ITA
shall not affect the determination of the profit atributable to a
permanent establishment. The normal approach wouldapply i.e. all
income attributable to a permanent establishment igaxable whether
the services are rendered onshore or offshore. Theroposed
amendment to Section 15A only applies to income ctgeable to tax
under Section 4A of the Income Tax Act, 1967.

Since the proposed amendment to Section 15A hagetditeen passed by
Parliament, should the payer continue to dedudihwiding tax until the
legislation is gazetted?

The professional bodies suggest that the IRB es@rits administrative
powers under the proviso to Section 109B(1) oflTAe to allow the payer
to pay or credit the payments due to non-resideriteout deduction of tax.
This is to avoid unnecessary paperwork on the gfatthe non-residents in
submitting claims for refund of the withholding tavhen the proposed
amendment to Section 15A becomes law.

In view of the need to avoid the situation where whholding tax is
deducted and then refunded, the IRB agreed that admistratively,

a. no withholding tax needs to be deducted for paymestto non-
residents for services rendered abroad which wouldot be subject
to withholding under the 2003 Budget Proposals.

b. withholding tax for non-resident contractors shall be deducted
based on the new rate as proposed in the 2003 Budige. 10% for
the non-resident entity and 3% for its non-residenemployees.

with effect from 21 September 2002

Option for Pioneer Status Companies to Qualify folReinvestment Allowance

The 2003 Budget proposed that a pioneer status aoyngvhich intends to

undertake reinvestment before the expiry of itsnper status be eligible for
reinvestment allowance, on condition that the pson&tatus is surrendered for
cancellation. The professional bodies would likes¢ek clarification on whether a
company in the following situation is eligible ttaen reinvestment allowance:-
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The company has claimed reinvestment allowanc® fggars and was granted
pioneer status for a new product for year 6 to yi®ar Would the company be
eligible for reinvestment allowance for year 1yéar 15?

IRB informed that the reinvestment allowance wouldbe available. However,
a company cannot claim two different incentives ina particular year of
assessment.

IRB further informed that in line with the 2003 Budget Proposals, the
provisions in the Promotion of Investments Act (PIA will be amended
accordingly.

Further, the Malaysian Industrial Development Authority (MIDA) will also
issue a guideline pertaining to this matter.

Incentive to Acquire a Foreign Company

The 2003 Budget proposed that a locally owned complat acquires a foreign
owned company abroad be granted an annual allow@n2@% of the acquisition
cost for a period of 5 years for the following posps:

a. to acquire high technology for production withire ttountry; or

b. to gain new export markets for local products.

The Institute would like to seek clarification dretfollowing matters:

I. The term “high technology” is not defined. It ismadear what types of
industries would qualify for the incentive. Foramxple, would utility
companies with plants for water treatment or powgeneration be
considered as “high technology industries” since lgvel of technology
employed by these industries can be very high.

il. The term “locally owned company” is not defined.isl unclear whether a
prescribed quantum of equity interest held by theall shareholders is
required.

iii. What is the minimum quantum of equity interest ifoeign company that
must be acquired in order to qualify for the inoesf2

V. Is the annual allowance granted as a deductionriniray at adjusted
income or in the form of capital allowance?

IRB informed that MIDA will issue guidelines on this new incentive.
IRB indicated a “locally owned company” could be a&company which is

60% owned by local. The minimum quantum of equityto be acquired
could be more than 50%. (These will be covered iIMIDA’s guideline)
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IRB further confirmed that the incentive will be granted as a deduction
in arriving at adjusted income.

Incentive for Operational Headquarters Companies

The 2003 Budget proposed that an approved Opesahtldeadquarters company
(OHQ) be exempted from income tax for 10 yearstaatidividends paid from the
exempt income be exempted from tax in the handshafeholders. The proposal
is effective for applications received by the Maiay Industrial Development
Authority (MIDA) from 21 September 2002.

The Institute would like to seek clarification dretfollowing matters:

The Finance (No.2) Bill 2002 proposed that Sec&®f of the ITA be
deleted. This means that when the Bill is enadteete will no longer be
any provisions in the ITA to deal with the tax traant of OHQ companies.

The professional bodies would like to seek conftramathat pursuant to
the proposed amendment to the ITA, the existingramad OHQ
companies will migrate from the current concessipnax rate of 10% to
full exemption when the Bill is enacted. If theoab is affirmative, the
professional bodies would also like to seek cleaiion on whether the
existing approved OHQ companies would be grantédax exemption for
the remaining portion of the 10-year period frore thate the OHQ status
was approved or they would be entitled to full &wemption for 10 years
from YA 2003.

The professional bodies suggest that existing Old@panies should be
entitled to enjoy the full benefit of the new tacentive, i.e. be granted full
tax exemption for 10 years from YA 2003 so as s&cdurage them from
withdrawing their operations from Malaysia.

Fhe IRB clarified that an exemption order under Setion 127 of the
ITA will be issued to stipulate the exemption andte conditions for an
OHQ company.

IRB confirmed that full tax exemption is extended 6 existing OHQ
companies. However, the companies may be requiragd reapply for
the additional five years.

IRB informed that application for OHQ status can catinue to be
submitted to the MOF until MIDA takes over eventualy.

The professional bodies would like to further comfithat the above

incentive is applicable for both qualifying and pqumalifying services
rendered by the OHQ.
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IRB confirmed that the above incentive is applical® to qualifying
services only.

The professional bodies also suggest that in réspécnew OHQ
companies, the proposed incentive should be avaifab applications for
OHQ status which haven been recently approved bipAviland not
applications received by MIDA, from September 2002

IRB indicated that the above suggestion shall be ferred to MIDA or
MOF.

Incentives for Strategic Knowledge-Based Economy

The 2003 Budget proposed that the following taxemives be given to companies
which invest in knowledge intensive activities:

a.

Companies granted “Strategic Knowledge-basedusStabe given the
following tax incentives:

) Pioneer status with tax exemption of 100% afwiory income for a
period of 5 years; or

(i) Investment tax allowance of 60% on the qualifyingpital
expenditure incurred within 5 years with the allo@ deducted for
each year of assessment to be set-off against 1df0%tatutory
income.

Expenditure incurred by a company for drafting tndividual Corporate
Knowledge-based Master Plan be allowed as a deducin the
computation of income tax. The deduction is todsmed when the
company begins to implement the Corporate Knowlduigged Master
Plan.

The professional bodies suggest that:

More detailed guidelines on the criteria for quafi§ as a “Strategic
Knowledge-based Status Company (SKSC)” be provided.

IRB informed that MIDA will be issuing guidelines on the criteria.

IRB further indicated that the above incentive woutl most likely apply
to IT based entities.

Pioneer status or investment tax allowance be giwenSKSC which is in
the business of preparing Knowledge-based MastansPIfor their

customers and that tax deduction be given to thegpemies that implement
the Knowledge-based Master Plan (i.e. the custgmers
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IRB responded that expenses incurred by a companyeh as engaging
a consultant to develop the Knowledge-based MastdPlan shall be
allowed as a tax deduction. The deduction is to bdaimed when the
company begins to implement the Corporate Knowledgbased Master
Plan.

Incentives such as Pioneer status or Investment Takllowance as
proposed in the 2003 Budget shall be granted to aStrategic
Knowledge-based Status Company’ (SKSC), which is tapproved by
MIDA.

Reduction in Income Tax Rate for Small and Medim Scale Companies

The 2003 Budget proposed that small and mediune smahpanies with paid-up
capital of RM2.5 million and below be subject tamarate tax at the rate of 20%
on chargeable income up to RM100,000. The corpdeat rate on the remaining
chargeable income is maintained at 28%. Dividehsisibuted will be given a tax
credit of 20% in the hands of the shareholders.

The proposed amendment to Schedule 1 to the IT#etsut in clause 23
of the Finance (No. 2) Bill 2002 provides that:

“2A. Subject to paragraph 3, income tax shall barged for a year of
assessment on the chargeable income of a compardeme in
Malaysia which has a paid-up capital in respedardfnary shares of
less than two million five hundred thousand ringgit at the
beginning of the basis period for a year of asseasm.”

According to Appendix | to the 2003 Budget Propssdhe qualifying
threshold for the new incentive is a paid-up camteRM2.5 million and
below.

The professional bodies suggest that the propasesh@ment to Schedule
1 be reworded as follows:

“.....a paid-up capital in respect of ordinary shanégwo million
five hundred thousand ringgit and below...”

IRB confirmed that the 20% tax rate applies to a canpany with paid-
up capital of RM2.5 million and below. Schedule Df the ITA, 1967
will be amended to reflect this.

The professional bodies are of the view thailstithe above incentive is
intended to promote investment by small and medamterprises (SMES),
it would result in additional tax burden being imspd on shareholders of
SMEs who are subject to tax at a rate exceeding. 28%dividends paid
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by SMEs are given a tax credit of 20%, the holdinghpany of an SME,

which is itself not an SME, will have to bear th@daional 8% tax on

dividends received from its SME subsidiary. Similax burden will be

imposed on other recipients, including individualsd businesses (which
are not SMEs), if their income is subject to tar aate above 20%.

The professional bodies would like to submit thdofeing alternative
proposals for the IRB’s consideration as a measuagoid the negative tax
impact on certain groups:

a. in the case of investor companies which areSMEs, dividends
received from an SME which are distributed from thist
RM100,000 of the SME’s income, should be treatedexsmpt
income in the computation of the company’s taxateme.

In the case of individuals and other investorsqwahe not SMES),
dividends received from an SME which are distridutem the first
RM100,000 of the SME’s income should be given adeedit at
20% and that such dividend income should not bgestlbo any
additional tax in cases where the recipients’ taxcket exceeds
20%. This would encourage individuals and smaBitesses to
invest in SMEs.

b. SMEs be given the option to claim the concessipitax rate of
20% on the first RM100,000 of its income or be sabjto the
normal tax rate of 28% on its entire income.

C. The Finance (No. 2) Bill 2002 (clause 19) propdkes when SMEs
declare a dividend, the tax deducted or deemed titeducted under
Section 108 of the ITA is at 20%. This would résala “dividend
trap” as highlighted above.

The professional bodies suggests that to overcdraeptoblem,
SMEs be allowed to deduct tax or deemed to havaaled tax on
dividends declared at 28%.

d. To allow two pools of dividend franking credite. at 20% and
28%.

IRB responded that the above are policy matters. Ae concerns raised
by the professional bodies are noted and recommentians proposed
by the professional bodies shall be referred to thIOF.

The professional bodies would like to seektliar clarification as to

whether the 20% tax rate would apply to the fir&11®0,000 of a SME
company enjoying an existing tax incentive (egnker Status).
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Vi.

IRB confirmed that if a SME enjoys pioneer statuson 70% of its
statutory income, it will be eligible for the 20% tax rate on the first
RM100,000 of the taxable chargeable income.

In the event where a company has a paid-uptalapi RM2.5 million or

less (i.e. SME) in year 1 but subsequently its pgiccapital increased to
more than RM2.5 million (i.e. it ceases to be a JME year 2, the
professional bodies would like to seek confirmat@s to whether the
company’s chargeable income shall be subject toatathe corporate tax
rate of 28% from year 2 onwards.

Further, the professional bodies would like toksetarification as to
whether the company shall continue to frank divatteat 20% from year 2
onwards.

IRB responded that the tax rates to be applied (i.ewhether at 20% or
28%) shall depend on whether the company is a SMHk ia particular
year of assessment, as illustrated below:-

Tax Rate Dividend
Year 1 20% on first RM100,000 20%
(SME company) 28% on remaining income
Year 2 onwards 28% 28%

(Non-SME company)

The professional bodies would like to seek @tztion as to whether a
SME company shall continue to frank the Section b@nce brought
forward (which existed prior to the 2003 Budgetptrsals) at 28%.

IRB clarified that any dividend declared in the yea of assessment out
of the Section 108 Account (including the broughtdrward Section 108
credit from YA 2002 and earlier) when the SMI is sbject to the 20%

tax rate, must be franked at 20%.

When completing Form CP 204 for a year of assest, pursuant to

Section 107C(3) of the ITA, a company is requiredurnish the estimated

tax payable which must not be less that the previmar of assessment’s
revised estimate or if none is furnished, the mesiyear of assessment’s
estimate of tax payable.

The professional bodies would like to seek cleaifion that when
completing Form CP 204 for year of assessment 4808 subsequent
years), would a SME be allowed to furnish an edithdax payable less
than the previous year of assessment’s revisecha&stiin view of the new
tax rate as proposed in 2003 Budget.
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IRB informed that a SME can only lower its estimate(to reflect the
lower tax liability at 20%) when revising its estimated tax payable and
not when submitting the original estimate.

Special Incentives to Increase Exports

The 2003 Budget proposed that a locally owned neatufing company be given
additional tax incentives as follows:

a. Tax exemption of statutory income equivalent to 3ff%creased export value
provided the company achieves a significant in@@agxports;

b. Tax exemption of statutory income equivalent to S58f%ncreased export value
provided the company succeeds in penetrating neketsa and

c. Full tax exemption on increased export value predidhat the company
achieves the highest increase in exports.

The professional bodies would like to seek claaifien on the following:

I. What is deemed as “significant increase” in exgorts

il. What is the definition of new markets? Does ierdb new markets to the
company or to the country?

iii. How is the “highest increase in exports” determted

At the time a company files its tax return, it nreyt be aware whether it qualifies
as the “best national exporter” to be entitledhe tull exemption of its statutory
income. The professional bodies suggest that gneebe issued to provide more
specific criteria on entitlement to the incentives.

IRB indicated that MIDA will be discussing with MAT RADE to issue
guidelines on the definition of the various terms.

Export Incentives for Professional Services

The 2003 Budget proposed that double deductionxpereses incurred for the
promotion of export be extended to professionalvises including legal,
accounting, taxation, management consultancy, tectral, engineering, medical
and dental services provided by entities/businessgistered with the Registrar of
Businesses.

The professional bodies suggest that similar gindslas that for promotion of
export of services by companies be issued to amwidiguity.

IRB informed that the guideline to be issued will e similar to the exemption
order issued earlier on the promotion of exports byyompanies.
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10.

Incentives for Modernising Chicken and Ducks Radng System

The 2003 Budget proposed that chicken and duclergarho reinvest for the
purpose of shifting from open house system to doleuse system be given
reinvestment allowance (RA) for a period of 15 @msive years commencing
from the first year the reinvestment is made. RAlaimed as follows:

a. For projects located in promoted areas, that is Hastern Corridor of
Peninsular Malaysia, Sabah and Sarawak, RA of 68%jualifying capital
expenditure incurred with the allowance deductediresy 100% of statutory
income of each year of assessment; and

b. For projects located outside the promoted areas,0RA0% on qualifying
capital expenditure incurred with the allowance wgeld against 70% of
statutory income of each year of assessment.

This incentive is given to chicken and duck reamnsitso are approved by the
Ministry of Agriculture and on condition that thammum rearing capacity of the
closed house system is as follows:

(1) 20,000 broiler chicken/broiler ducks per cycle; or
(i) 50,000 layer chicken/layer ducks per cycle.

The professional bodies are of the view that thedtmns imposed for entitlement
to the proposed incentive appears rather resteictiVhe professional bodies also
hold the view that shifting from an open house tdosed house system of chicken
and duck rearing falls within the meaning of modsathon in Schedule 7A to the
ITA. Therefore, the provisions in Schedule 7A dddae applicable to such capital
expenditure.

IRB is of the opinion that the current provision in paragraph 9, Schedule 7A
does not cover the activity of rearing chicken andducks. Therefore the
proposed amendment to Schedule 7A is made to cowvéis activity.

Proposed Section 75A: Director’s Liability forPayment of Company’s Tax

The Finance (No. 2) Bill 2002 (clause 15) introdiieenew Section 75A to the ITA
in order to make any director and any other peratio is concerned in the
management of the company’s business and whoy @thhis own or with one or
more associates, is the owner of, or is able dyrestindirectly to control more
than 50% of the ordinary share capital of the camgpgointly and severally liable
for the tax due and payable by the company.
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11.

12.

The professional bodies are of the view that algfinoiine proposed Section 75A has
limited the liability for payment of a company'sxt#o its directors, the provision
may still have negative impact on Government’sreffto promote investment.

The professional bodies feel that it is inequitablenake a director liable for the
payment of the company's tax when the company gefhwihas no financial
resources to meet its tax liability. For examgihe company made profit in year 1
and was therefore liable to income tax. Howeveryear 2, one of its major
debtors encountered severe financial problem ansl wveable to pay the debts
owed to the company, which grossly affected the mamy’s financial position. In
such situations, it is unjustifiable to require theectors to bear the tax liability of
the company.

The professional bodies trust that the IRB will lgghe provisions of the proposed
Section 75A with due consideration to the circumstés. The Institute would like
to reiterate its view that the directors should Hedd personally liable for the
company’s tax only if they have knowingly and impeody appropriated the
company’s funds for their personal gain therebyultexy in the company’'s

inability to meet its tax payments.

The professional bodies also suggest that the IBRiei guidelines on the
application of the proposed Section 75A to alleviahy anxiety on the part of
company directors.

IRB informed that directors would be liable only after all means of recovery
from the taxpayer company have been exhausted.

Incentives to Consolidate the Management of Sittaoldings and Idle Land

The 2003 Budget proposed the following incentivieprtomote the consolidation
of management of smallholdings and idle land:

a. A company that invests in a wholly-owned sulasidcompany involved in
the consolidation of management of smallholdingslierland be allowed a
deduction equivalent to the amount of investmemd, a

b. A wholly-owned subsidiary company involved inetltonsolidation of
management of smallholdings or idle land be exethfsten service tax.

The professional bodies suggest that guidelineprbeided on the definition of
“small holdings™ and “idle land”.

IRB informed that the Ministry of Primary Industrie s will be issuing
guidelines which will elaborate on acreage, etc.

Incentives to Increase the Planting of Rubbervam Trees
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13.

14.

The 2003 Budget proposed that a non-rubber planmtatompany that plants at
least 10 per cent of its plantation with rubberwdoekes be given accelerated
agriculture allowance whereby the write-off perma capital expenditure incurred
for land preparation, planting and maintenance wfberwood cultivation be

accelerated from two years to one year.

The incentive is effective for applications receiviey the Ministry of Primary
Industries from 21 September 2003.

The professional bodies would like to seek confiramathat the effective date is
from 21 September 2002 and not 21 September 2003.

IRB confirmed that the incentive is effective from21 September 2002.

Review of Income Tax Exemption on Interest Eamd from Private Debt
Securities (PDS)

The professional bodies are of the opinion thateséonm of guidelines or public
rulings should be drafted by the IRB on the follogiitems:-

i. Tax treatment of financial instruments i.e. debesgubonds, etc.

il. Eligibility of the expenses incurred in relation ttee issuance of Islamic
PDS i.e. the type of expenses that are deductible.

IRB took note of the above.

Income Tax Treatment for Expatriates in OHQ’s and Regional Offices

In order to attract regional offices to be locatedMalaysia, the 2003 Budget
proposed that expatriates working in an OHQ or allR@axed only on the portion
of chargeable income attributable to the numbelagt they are in the country.

The professional bodies would like to seek furtlwdarification as to the
methodology to be used to compute the time framédays” an expatriate is
located in the country as an employee of the OHQROr for the purposes of
ascertaining the chargeable income of the expatriat

The professional bodies would like to propose thatapportionment be based on
“Gross Income” instead of “Chargeable Income”.
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15.

16.

IRB informed that the apportionment will be based o chargeable income
from employment and the number of days in Malaysia. An expatriate is
deemed to be in Malaysia for a day if he is in Malgsia for part or the whole of
that day.

The rationale of adopting “Chargeable Income” instad of “Gross Income” is

because the relief claimed by an expatriate is acagoted for before the
apportionment.

Review of Residence Requirement for Individudhcome Tax

The 2003 Budget proposed that in order to relaxcthmition for resident status, it
is proposed that the requirement for an individt@mlbe in Malaysia on 31

December of the current year and 1 January ofdhewing or preceding year be
removed. The absence is to be deemed as a tem@amsence. The proposal is
effective from year of assessment 2003.

The professional bodies would like to seek confiramawhether the amendment
takes effect from the year of assessment 2002arrofeassessment 2003.

IRB confirmed that the Section 7(1)(b) amendment i be effective from year
of assessment 2002.

Amendment of Section 108(16)

With reference to Clause 19 of the Finance Bill (N¥), Section 108 of the
principal Act is amended by inserting the followisighsection:

(16) Notwithstanding the foregoing subsections, where

a. the excess in increase by an amount under subsécdior (9); or
b. the amount due is increased by an amount undeesiitns (10),

the Director General may in his discretion, for ggood cause shown,
remit the whole or part of that amount and, whée amount remitted
has been paid, the Director General shall repagdhee.

The professional bodies would like to seek conftramaas to whether the Director
General will exercise such power to waive onlyday “good cause shown” and
not in the event of a discovery during a field audi

IRB informed that the proposed provision will apply to all cases so long as
good cause is shown.
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17. Retrenchment Benefit

The 2003 Budget proposed that the amount of conapiens for loss of
employment exempted from tax will be increased fieRmM4,000 to RM6,000 for
each completed year of service.

The professional bodies would like to seek conftromathat STD is not applicable
to the amount of RM6,000 so exempted.

IRB responded that the Operations Unit of the IRB will look into this matter.

The meeting ended at 11.30 a.m. with a vote ofkihamthe Chairman.

--END--
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